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aware of this. And the things we have done for
decades, not knowingly, have contributed to some
bad, negative impacts.

But I think all of this is requiring us
to come up with better solutions, which is why,
again, we have no problem requiring that let's
take it up to another level.

COUNCILMEMBER ANDERSON: Okay. I just was curious
because they do often require that, but seven
lots probably didn't trigger anything.

MR. FRAMPTON: Yeah, it hasn't yet. But again, if
they do, we are going to have to go through a
pretty strict review with them at the time of
subdivision approval. They won't sign off on
our lots until we have all this worked out.

COUNCILMEMBER ANDERSON: So, Mr. Frampton, along
Makena Road, you have got a retaining wall, and
then it's open where you have got the trees, and
then you have got a rock wall.

MR. FRAMPTON: Yes.

COUNCILMEMBER ANDERSON: What is the height of those
two walls?

MR. FRAMPTON: That wall is -—- we are hoping —-—- 1it's
going to relate right on back to our roadway

requirements, but we would love to think that
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it's going to be four feet or less because of
the topography. It does go back to whether or
not we have to do urban style of improvements.

And Jjust one note on that, the -—- it's
the right-of-way that's going to really be
impacting for us. One of the sections of the
variance that we are —-- that we'd like -— we are
going to be requesting and we are requesting is
we don't mind giving the right-of-way. That
has —-—- is not an issue with us, giving up the
land.

If the County wants to do a giant
road —— our problem is what's also required with
the granting of that right-of-way is they
typically require you to grade and improve that
right-of-way. You don't necessarily put in the
road, but you have to at least grade it.

And when we do that grading —-- that's
what that one exhibit was there for, was to show
you that i1f we have to grade 48 feet wide, we
are going to go into a really steep embankment,
and 1t's going to ——- again, here comes that huge
wall, that everything we are trying to do in the
rest of the property is avoid that. It's just

not practical.
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And that's why when we started this
process, we did go to Public Works. The way we
studied the Code and interpreted the Code —-- we
are not attorneys, but we do work with it pretty
much every day. We felt that Title 18 provided
the statutory authority to the Public Works
Director to grant, to delineate what the
appropriate right-of-way and pavement width
should be based —- only 1f certain criteria were
met, including Community Plan, 1f there were
topographical constraints in the area that
impacted what we were doing, and also the
abutting properties is very important.

Right below Parcel No. 4, if you recall
in the photos, there are two significant walls
that are already established on the properties
of each of those residences on this side and on
the makai side. There's two new walls put right
there on what they call a 30-foot wide
right-of-way.

That's fixed. Those are there. They
have been approved. That's established as this
is 30 feet. So we felt for us to go, you know,
one inch on the other side of that line and go

to 48 feet when the reality is I don't think the
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County 1is going to go in and condemn all those
walls and portions of property so that they
could put in a 40-foot-wide right¥of—way Just to
have it, especially when the Community Plan says
no, don't do it.

COUNCILMEMBER ANDERSON: Yeah, and you know --

MR. FRAMPTON: So that's -- that's where we came from
our 30-foot idea, 30-foot wide, was match up
with that side, and then match up with Makena
Resort's road, which we felt was a nice road.
It's 24 feet wide in pavement. I believe it was
24 feet, 1s that correct, 24 feet wide? Two
nice lanes of travel, grass swalevon either
side, and that's sort of Makena. That's about
as maximum as you want to go. Even that is sort
of big.

COUNCILMEMBER ANDERSON: And that -- and —- and that
is even still above rural standards, isn't it?

MR. FRAMPTON: That's actually right at rural
standards. And that's why we felt rural was

appropriate because the word "rural" is in the

Community Plan and rural is rural. I mean, I
don't know where the -—- where the vagueness can
be.

But we were also told that the
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decision —-- and we replied, and you can see in
the EA, in the very last page of the
Environmental Assessment, we responded back by
noting that the Public Works Director felt
uncomfortable making that decision, even though
we found the Codes pretty clear, because of the
public forum. He would rather see it done
through variance because there was a public
notification and a public forum.
And you know, our thought was well, we

did an EA, and it's published across the State.
We had to go before the Planning Commission
twice with the EZA, and then a third time with
the hearing, a fourth time here. There's plenty
of public notification about what we are doing
if the public was concerned about this. But...

COUNCILMEMBER ANDERSON: Well, and I might add that
the provision in the Community Plan went through
many public forums, too.

MR. FRAMPTON: Yeah.

COUNCILMEMBER ANDERSON: So it is not like this is

a..

MR. FRAMPTON: And -- and -- and Jjust on that note,
again -- when they suggested we go do a
variance, we had no problem. Whatever -- we

Ralph Rosenberg Court Reporters, Inc.
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1 want —— we are trying to get whatever 1is right,
2 whatever is the appropriate way. We know the
3 community doesn't want urban roads.
4 I think you could look at it the
5 opposite way. If we wanted to come in and we
6 were asking you for permission, can we do an
7 urban roadway? I don't know what you guys would
8 respond if we were asking. Like for some reason
9 we had to do an urban road, would you —-—

10 COUNCILMEMBER ANDERSON: Say you wanted to do

11 multi-family.

12 MR. FRAMPTON: —— let us? Right. Say we wanted to
13 do the multi-family, and we had to have an urban
14 roadway, what would your response be? That's

15 the funny side of it. You'd say absolutely not.
16 You can't because it is in the Code.

17 That's what we are saying now. The Code
18 says go rural.

19 But we don't want this to hang us up.

20 We —— we —— our interest 1s we really hope we

21 can move forward. If we need to go to the

22 variance, we have got the application, you know,
23 being processed.

24 We are ready -—- we think we can get this
25 variance, if that's an issue, which related to
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the previous statement, Councilmember Anderson,

regarding our contribution to affordable

housing. In no way, shape, or form, did we want
to have to be tied to a -— well, if we get

that -- we are only going to do it if we get our
variance.

COUNCILMEMBER ANDERSON: Then why did you tie 1it?

MR. FRAMPTON: We mainly -—- we tied it there just to
indicate that there was a —-— we recognize cost
savings.

COUNCILMEMBER ANDERSON: I see.

MR. FRAMPTON: And it can be, we will do it no matter
what, it Jjust is nice, that the fact that we —--
we recognized if the County did grant us this
variance, or we felt the Council could do
their —-- make it a condition not to improve the
road, we were Jjust respectfully saying we know
you are saving us money, but money was never
part of the discussion; it was doing what was
right for the community.

We realized that if we had to do urban
improvements, that costs a lot of money. Rather
than put the money into the physical ground of
an urban road, let's put it to something that

helps our community.

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



LU 7/5/06

156

1 COUNCILMEMBER ANDERSON: Well, that's most generous

2 and community minded of you. I appreciate that
3 very much. I don't think you are going to need
4 to do an urban road.

5 The —-- one of the things I like about

6 what you are doing here is you are setting the

7 houses back from the road so that they are not

8 going to be right down on top of the road and

9 right overlooking the recreational area. And

10 the fact that the walls are going to be no
11 larger —— no taller than four feet, hopefully.
12 Because the one thing that I -— I have a
13 big problem with down in this area now is all

14 the walls that are going up. And I mean, as you
15 drive down the road, you might as well forget

16 that you are even on the shoreline for a lot of
17 the stretch of the road because everything is so
18 walled in. Kind of reminds me of someplace 1in
19 LA.

20 MR. FRAMPTON: We are very aware of that.

21 COUNCILMEMBER ANDERSON: So I appreciate your

22 sensitivity.

23 I had one more question for you,

24 Mr. Frampton. I note that you have seven meters
25 already. How did that happen? When did you get

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-259¢6



O W oYy bk WD

NI S S N S S S H e e N T i i e e
N RO W o oYy U W N

23
24
25

LU 7/5/06 157

them?

MR. FRAMPTON: We -- at the time of purchasing the
property, we thought we had three meters
already. There was three for each of the
structures, one for below —-—

COUNCILMEMBER ANDERSON: Three for each structure?

MR. FRAMPTON: ©No, I am sorry. One —--—

COUNCILMEMBER ANDERSON: One for each structure.

MR. FRAMPTON: —— for each of the structures.
Getting a little bit late.

COUNCILMEMBER ANDERSON: Yeah.

MR. FRAMPTON: One meter per each structure, we
thought. It turns out we only had two. So we
went in to go apply for the third, and at the
time, 1n discussion with the Water Department,
to be honest, we found out that we knew it was
going to be very tight if we waited, and -- and
1if we decided to wait, not get any more
meters —— because we had hoped to do the seven
lots, we asked if we could, at the same time,
purchase the four other meters. 1It's sort of
funny. They said...

COUNCILMEMBER ANDERSON: Four other, you mean five
other? You say you had two.

MR. FRAMPTON: Five others. We had two; purchased

Ralph Rosenberg Court Reporters, Inc.
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the five others.

They said well -- we asked if we could
reserve them. They said no, you can't reserve
them, but you can buy them.

Either way, to us, 1t was a reservation.
We decided to purchase them at the time. And
there was no rules —-- we went back and checked
within the Code -- that said one lot can only
have so many meters.

So we were able to, and we showed them
our plans, that we were going to do a seven-lot
subdivision. And it was, if anything, risk on
our side because at that very moment, then, we
had to cut the check and purchase those meters
not knowing what was going to happen in the
future, whether or not we were going to get

access at the time and a lot of other unknowns.

COUNCILMEMBER ANDERSON: When —-- when was that,
approximately?
MR. FRAMPTON: That was in -- oh, I am going to be

scared to give an exact date, but I think we
know, 2000 —- I remember exactly, I want to say
2003, I think. December or November.

I remember the day because my wife

screamed at me when I got home for spending that
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much money, but it was worth the risk.

It was —— it was a hard thing to do.
Either put the money up front, which cost a lot
of money to purchase five meters, for us, or not
do it and not sure what was going to happen in
the future, if there was going to be a cutoff of
some sort. We didn't know.

And even today, to be honest, we do have
the meters, but you are not guaranteed the
service until we —-— whoever wants to use them
goes in and applies for the permit. And then
the Water Department will say, you do have water

remaining, yes, we will give it to you. So..

COUNCILMEMBER ANDERSON: So you purchased these

meters after Jao was designated and before —-

CHAIR CARROLL: Excuse me. Member Anderson, can you

hold that thought? We are going to have to take
a short recess.

Five—-minute recess. (Gavel.)

RECESS: 5:00 p.m.
RECONVENE : 5:08 p.m.

CHAIR CARROLL: (Gavel.) This Land Use Committee

meeting of July 5th is now back in session.
Members, during the break, it's been

determined that we are going to have to defer
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because some of the Members —-- it's after

5:00 already, and there are other commitments.
Ms. Anderson had a question she was

asking at the time of the recess. I would ask,

Ms. Anderson, if you would like to complete, but

if we could please be brief because we are going

to have to defer this meeting.

COUNCILMEMBER ANDERSON: I think we were discussing
the water meters, right? Was that the question?
Yeah, because I thought that you can only get
one meter per lot. And since you are not

subdivided yet, I am curious how you got seven

meters.
MR. FRAMPTON: We -- I did explain how we went
through it, but you want —-- is that a gquestion,

or is that...

COUNCILMEMBER ANDERSON: No, I guess maybe What we
will have to do is ask the Department of Water
Supply.

MR. FRAMPTON: Okay.

COUNCILMEMBER ANDERSON: I know -—-—

CHAIR CARROLL: Ms. Anderson, that's a question you
would like the Chair to forward to the
Department of Water Supply?

COUNCILMEMBER ANDERSON: Yes, please.

Ralph Rosenberg Court Reporters, Inc.
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CHAIR CARROLL: Thank you.

COUNCILMEMBER ANDERSON: And, Mr. Chair, I know that
you want to defer and —- and adjourn the
meeting, so I just want to add one thing.

Mr. Miyamoto, unfortunately, 1is no
longer here, but maybe someone else from the
Administration can pass this on to him.

Mr. Giroux, maybe, who is going to be giving us,
I hope —-- Giroux —-- well, he doesn't look at me
no matter what I call him (laughter).

If I said, "Hey, you," maybe he'd give
me his attention.

CHAIR CARROLL: All right. Try "Corporation
Counsel". That works well.

COUNCILMEMBER ANDERSON: Mr. Corporation Counsel 1is
going to be giving us a written opinion, I am
hoping, on this whole road issue at the request
of the Committee, Mr. Chair?

CHAIR CARROLL: The Chair will forward that request
in writing -—-

COUNCILMEMBER ANDERSON: Thank you.

CHAIR CARROLL: -- in detail to Corporation Counsel.

COUNCILMEMBER ANDERSON: So I want to get two things
on the record. One, the provision within the

Community Plan is an outgrowth of actually a
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settlement agreement with Makena Resort. So,
that's Jjust another fly on the ointment.

Section 2.80B.030, of the Maui County
Code, Section B says, All agencieé shall comply
with the General Plan. Notwithstanding any
other provision, all Community Plans, zoning
ordinances, subdivision ordinances, and
administrative actions by agencies shall conform
to the General Plan.

Now, the General Plan contains all the
Community Plans, so I think that's a pretty
clear directive. And again, it says it in Title
19, says it in Title 18.

So I don't think there's a need to send
these folks to the Board of Variances and
Appeals. The Council sets the law in the County
Code, and everybody should be following it. And
yvou know, I'm of the same mind as Member
Tavares. I1f we need to put a condition in to
make it happen, fine.

And since we are deferring this, I will
dig up —— I have in my files a letter from the
previous Public Works Director, who stated
that —-- that provision in the Community Plans

will be followed. And he rescinded his request
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for urban-size roadways in front of Palauea I.

So, again, we need to be consistent in
how we apply the law so it's fair to everybody.

Thank you, Chair.

CHAIR CARROLL: Thank you. I would ask that if you
do have that, if you could forward it to the
Chair so I can put it in the binders for
distribution to the Members.

COUNCILMEMBER ANDERSON: I would be happy to do that.

CHAIR CARROLL: Thank you.

Members, we had hoped to get a little
further today, but it is not possible. We will
hear this again as soon as the Chair can
schedule it. We will work on that even today.
But if there's no objection, we are going to

defer this item.

COUNCIL MEMBERS VOICED NO OBJECTIONS (excused: RH,

DM) .
ACTION: DEFER pending further discussion.

CHAIR CARROLL: Thank you all for attending.
Thank you to the applicant. I am sorry

we couldn't finish you today. We will notify
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you at the next meeting.

July 5th stands adjourned.

ADJOURN:

This Land Use Committee meeting of

5:13 p.m.

(Gavel.)
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